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conversion. Of. Longstreet v. Pliile, supra. If, however, it is con- 
ceded that the courts are, in effect, forsaking the conventional con- 
ception that as between two rival claimants the property in a chattel 
must be exclusively in one, and are recognizing that "the property" 
is a divisible aggregate of rights, powers, privileges, etc., it is quite 
possible to hold that a pledgee, even after he has forfeited his right 
to the possession of the pledged property may deduct the debt. Under 
the latter view it can be maintained that the pledgee, though under a 
disability to transfer the pledgor's rights, etc., has the power and 
privilege of transferring his own equitable interest in the pawn, and 
hence is not held responsible for the amount of the debt, which is the 
value of that interest. Of. Sedgwick, Damages (9th ed.) § 1069. 

Pledges — Conversion by Pledgee — Sale of Stock and Dividends in 
Entire Transaction. — The plaintiff's assignor, indebted to a corpora- 
tion for stock issued by it, left the certificates with the corporation 
as collateral. Subsequently, on default of the plaintiff's assignor, 
both stock and dividends that had accrued thereon were sold for a 
lump sum under the sanction of the defendant, the president of the 
corporation. It appeared that, computing the dividends at their full 
value, the stock had been sold for less than it was worth. Held, the 
defendant was guilty of converting both stock and dividends. Bright- 
son v. Olafiin (1919) 225 N. T. 469. 

Since the pledgee of a chose in action is not privileged to sell it, 
Miller v. Eorton (Okla. 1918) 170 Pac. 509, because of the likelihood 
of under-realization, Wheeler v. Newbould (1857) 16 W. T. 392; Rich- 
ardson v. Asliby (1896) 132 Mo. 238, 33 S. W. 806, the sale of the 
dividends, which were in substance a debt owed by the corporation, 
was illegal. Put the sale of the stock, a privilege vested in the 
pledgee, Jones, Collateral Security (3rd ed.) § 727, presents a more 
difficult question. The mere fact that the stock might have been sold 
for less than it was worth cannot of itself constitute the basis for 
trover, since a pledgee of stock subjects himself to no liability for 
the bona fide sale thereof for less than its value. Jones, op. cit. § 735. 
Nor can the decision be unreservedly rested on the ground that the 
sale of the stocks with the dividends for a lump sum was unauthor- 
ized, because not every sale consummated in variance with some par- 
ticular of the authority granted is a conversion. Sarjeant v. Blunt 
(1819) 16 Johns. 74; Loveless v. Fowler Aim. (1887) 79 Ga. 134; 1 
Hechem, Agency (2nd ed.) § 1257. The pertinent query, then, is 
why this defendant, having the right to sell the stock, should be 
deemed to have converted it. The solution is to be found in a policy, 
arising out of practical necessity, to refuse to recognize as lawful that 
which standing alone would be so regarded, when it is inseparably 
interwoven with that which is unlawful. Thus when the chattels of 
two owners are fraudulently intermingled by one of them so as to 
form a heterogeneous and indivisible mass, the defrauding owner is 
deemed to have no rights in the mass, but he would not be divested 
of title were there any available method of apportioning the prop- 
erty. 13 Columbia Law Kev. 630; cf. Wetherlee v. Green (1871) 22 
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Mich. 311. And similarly the courts refuse to grant any relief to a 
plaintiff who has made and performed both a legal and an illegal 
promise in return for a valid and entire consideration, 18 Columbia 
Law Rev. 83; cf. Roosevelt v. Doherty (1880) 129 Mass. 301, though 
it is clear that a recovery would be allowed under like circumstances 
were the consideration apportionable. 2 Elliott, Contracts § 1074. 
And inasmuch as there appears to be no certain method by which the 
transaction in the principal case could be severed, it is believed the 
decision is correct. 

Principal and Agent — Malicious Libels-Agent's Liability for Neg- 
ligence. — Plaintiff employed the defendant as his agent. The plain- 
tiff wrote to the defendant a letter containing matter maliciously 
libelling X, a third person. The defendant negligently allowed X 
to see it. X having recovered against the plaintiff for the libel pub- 
lished by the plaintiff to the defendant, the plaintiff now brings an 
action against the agent for breach of an implied term of the con- 
tract of employment to keep secret such communications. Held, he 
cannot recover. Weld-Blundell v. Stephens (1918) 2 K. B. 742. 

It is established that an agent undertakes not only to exercise 
the utmost good faith toward his principal, but also to use reason- 
able care in the performance of his duties. Glennon v. Lebanon Mfg. 
Co. (1891) 140 Pa. St. 594, 21 Atl. 429; Smith v. Foran (1875) 43 
Conn. 244. He i3 liable to his principal for damage caused by his 
negligence, both where the injury was to the principal's property, and 
where the principal was damaged by having to make compensation to 
third persons because of the agent's failure to exercise due care. 
See Zulkee v. Wing (1866) 20 Wis. *408. But mere exposure of the 
principal to a possible suit will not render the agent liable. Mer- 
lette v. North etc. River Steamboat Co. (N. T. 1885) 13 Daly 114; 
see Gainer v. Johnson (1905) 39 "Wash. 437, 81 Pac. 859. The publi- 
cation which gave rise to the libel action in the instant case was not 
that by the agent to the third person, but by the principal to his 
agent. While such communications are ordinarily privileged, Bohl- 
inger v. Germania Life Ins. Co. (1911) 100 Ark. 477, 140 S. W. 257, 
the privilege is lost where there is actual malice, Sunley v. Metro- 
politan Life Ins. Co. (1906) 132 Iowa 123, 109 N. W. 463, and both 
a criminal and a civil action of libel arise. Since an agreement to 
conceal a crime, Folmar v. Siler (1902) 132 Ala. 297, 31 So. 719, or 
to obstruct justice in civil proceedings, see People v. Spiro (1911) 
71 Misc. 362, 129 N. T. Supp. 183, is illegal, it is submitted that an 
express contract on the part of the agent not to disclose the libel 
would have been void as against public policy. But see Saunders v. 
Seyd & Kelly's Credit Index Go. (1896) 75 L. T. (JS. S.) 193. In 
view of this, a court which held express contracts of this nature void, 
cannot consistently create a duty on the part of the agent not to 
disclose in the absence of such an agreement. The principal case 
presents a novel point which has not been previously adjudicated, 
and seems correctly decided. 



